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RAJYA SABHA 


The following Bill was introduced in the Rajya Sabha on the 14th 
May, 1992:— 


Bill No. XXXVI of 1992 

A Bill further to amend the Sick Industrial Companies (Special Provisions ) 

Act, 1985. 

Be it enacted by Parliament in the Forty-third Year of the 

Republic o'f India as follows: — 

1. This Act may be called the Sick Industrial Companies (Special 
Provisions) Amendment Act, 1992. 

2. In section 3 of the Sick Industrial Companies (Special Provisions) 
Act, 1985 (hereinafter referred to as the principal Act), in sub-sec¬ 
tion (1),— 

.. (i) after clause (d), the following clause shall be inserted, 

namely: — 

‘ (da) “date of finalisation of the duly audited accounts” 
means the date on which the audited accounts of the company 
are adopted at the annual general meeting of the company;’; 

( 1 ) 
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(ii) after clause (g), the following clause shall be inserted, 
namely: — 

‘(ga) “net worth’’ means the sum total of the paid-up capi¬ 
tal and free reserves. 

Explanation. —For the purposes of this clause, “free reser¬ 
ves” means all reserves credited out of the profits and share 
premium account but does not include reserves credited out of 
re-evaluation of assets, write back of depreciation provisions 
and amalgamation;’; 

(in) for clause (i), the following clause shall be substituted, 
namely: — 

‘ (i) “operating agency” means any public financial institu¬ 
tion, State level institution, scheduled bank or any other person 
as may be specified by general or special order as its agency by 
the Board;’; 

(iv) clause ( k ) shall be omitted; 

( v ) for clause (o), the following clause shall be substituted, 
namely: — 

1 (o) “sick industrial company” means an industria 1 . com¬ 
pany (being a company registered for not less than five years) 
which has at the end of any financial year accumulated losses 
equal to or exceeding its entire net worth. 

Explanation. —For the removal of doubts, it is hereby de¬ 
clared that an industrial company existing immediately before 
the commencement of the Sick Industrial Companies (Special 
Provisions) Amendment Act, 1992, registered for not less than 
five years and having at the end of any financial year accumu¬ 
lated losses equal to or exceeding its entire net worth, shall be 
deemed to be a sick industrial company;’. 

3. In section 8 of the principal Act, for sub-section (2), the following 
sub-section shall be substituted, namely: — 

“ (2) The Central Government may provide the Board and the 
Appellate Authority with such other officers and employees as may 
be necessary for the efficient performance of the functions of the 
Board and the Appellate Authority.”. 

4, In section 12 of the principal Act, for sub-section (3), the follow¬ 
ing sub-section shall be substituted, namely: — 

“(3) If the Members of a Bench differ in opinion on any point, 
the point shall be decided according to the opinion of the majority, 
If there is a majority, but if the Members are equally divided, they 
shall state the point or pomts on which they differ, and make a 
reference to the Chairman of the Board or, as the case may be, the 
Appellate Authority who shall either hear the point or points him¬ 
self or refer the case for hearing on such point or points by one or 
more o'f the other Members and such point or poinls shall be deck¬ 
ed according to the opinion of the majority of the Members who 
have heard the ease including those who first heard it.”. 
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5. In section 10 of the principal Act,— 

(a) in sub-section (3), the following Explanation shall be in¬ 
serted at the end, namely: — 

“Explanation .—For the purposes of this sub-section, an 
inqu : ry shall be deemed to have commenced upon the receipt by 
the Board of any reference or information or upon its own 
knowledge reduced to writing by the Board.”; 

(b) in sub-section (4),— 

(i) for the words ‘‘it shall appoint”, the words ‘‘it may 
appoint” shall be substituted; 

(ii) the words “or in the public interest” shall be inserted 
at the end; 

(e) after sub-section (4), the following sub-section shall be 
inserted, namely: — 

“ ( 4A ) The Board may issue such directions to a special 
director appointed under sub-section (4) as it may deem neces¬ 
sary or expedient for proper discharge of his duties.”; 

(d) in sub-section (6), after clause (c). the following clause 
shall be inserted, namely: — 

“ (d) not be liable to be prosecuted under any law for any¬ 
thing done or omitted to be done in good faith in the discharge 
of his duties in relation to the sick industrial company.”. 

6. In section 17 of the principal Act,— 

(a) in sub-sections (1), (2) and (3), for the words “make its 
net worth positive”, wherever they occur, the words “make its net 
worth exceed the accumulated losses” shall be substituted; 

(b) in sub-section (4), in clause (a), after the words “by the 
company concerned,”, the words “or if the company fails to revive 
in pursuance of the said order,” shall be inserted. 

7. In section 18 of the principal Act,— 

(a) in sub-section (1),— 

(i) for clause (a ), the following clause shall be substituted, 
namely: — 

“ (a) the financial reconstruction of the sick industrial 
company;”; 

(ii) for clause (c), the following clause shall be substituted, 
namely: — 

‘(c) the amalgamation of— 

(i) the sick industrial company with any other 
company, or 

(ii) any other company with the sick industrial com¬ 
pany; 

(hereafter in this section, in the case of sub-clause (i), the 
other company, and in the case of sub-clause (ii) , the sick 
industrial company, referred to as “transferee company”) 
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(Hi) after clause (d), the following clause shall be inserted, 
namely: — 


“(da) ihe rationalisaiion of managerial personnel, 
supervisory staff and workmen in accordance with law;”; 

(b) in sub-section (2) and the other sub-sections, for the words 
‘‘transferee industrial company”, wherever they occur, the words 
“transferee company” shall he substituted; 

(c) in sub-section (.!),-— 

(i) for clause (a), the following clause shall be substituted, 
namely: — 

”(«) the scheme prepared by the operating agency shall 
be examined by the Board and a copy of the scheme with 
modhica'rion, if any, made by the Board shall be sent, in draft, 
to the sick industrial company and the operating agency and 
in the case of amalg miation, also to any other company con¬ 
cerned, and the Board shall publish or cause to be published 
the draft scheme in brief in such daily newspapers as the 
Board may consider necessary, for suggestions and objections, 
if any, within such period as the Board may specify;”; 

(1 i) in clause (b ),— 

(A) for the words “any other industrial company”, at 
both the places where they occur, the words “any other com¬ 
pany" shall be substituted; 

(B) for the words “such industrial companies”, the words 
“such companies” shall be substituted; 

(C) in the proviso — 

(i) the words “of the sick industrial company” shall 
be omitted; 

(if) for the words “transferee industrial company”, 
the words “the company other than the sick industrial 
company” shall be substituted; 

(d) after sub-section (6), the following sub-section shall be 
inserted, namely: — 

“( 6A ) Where a sanctioned scheme provides for the transfer 
of any property or liability of the sick industrial company in 
favour of any other company or person or where such scheme 
provides for the transfer of any property or liability of any 
other company or person in favour of the sick industrial company, 
then, by virtue of, and to the extent provided in the scheme, 
on and from the date of coming into operation of the sanctioned 
scheme or any provision thereof, the property shall be transferred 
to, and vest in, and the liability shall become the liability of, such 
other company or person or, as the case may be, the sick industrial 
company.”; 
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(e) for sub-section (8), the following sub-section shall be substitut¬ 
ed, namely: — 

“(8) on and from the date of live coming into operation of die 
sanctioned scheme or any provision thereof, the scheme or such 
provision shall be binding on the sick industrial company and 
the transferee company or, as the case may be, the other com¬ 
pany and also on the shareholders, creditors and guarantors and 
employees of the said companies.”; 

(/) in sub-section (9), after the words “the operating agency”, 
the words “or otherwise” shall be inserted; 

(g) after sub-section (11), the following sub-section shall be 
inserted, namely: — 

“(12) The Board may monitor periodically the implementa¬ 
tion of the sanctioned scheme.’'. 

8. In section 19 of the principal Act,— 

(a) in sub-section (2), after the words “from the date of such 
circulation”, the words “or within such further period, not exceed¬ 
ing sixty days, as may be allowed by the Board, and if no consent 
is received within such period or further period, it shall be deemed 
that consent has been given” shall be inserted; 

(b) after sub-section (3), the following sub-sections shall be 
inserted, namely: — 


“(3A) On the sanction of the scheme under sub-section 
(3), the financial institutions and the banks required to provide 
financial assistance shall designate by mutual agreement a 
financial institution and a bank from amongst themselves which 
shall be responsible to disburse financial assistance by way of 
loans or advances or guarantees or reliefs or concessions or 
sacrifices agreed to be provided or granted under the scheme 
on behalf of all financial institutions and banks concerned. 

(3D) The financial institution and the bank designated 
under sub-section ( 3A) shal! forthwith proceed to release the 
financial assistance to tlie sick industrial company in fulfilment 
of the requirement in this regard,”. 

9. After section 19 of the principal Act, the following section shall 
be Inserted, namely: — 


“19A. ( 1 ) At any tune after a reference is made under section 15 
or before completion of the inquiry under section 16 

the sick industrial company or the Central Government or 
the Reserve Bank or a State Government or a public financial institu¬ 
tion or a State level institution or a scheduled bank or any other 
institution, bank or authority providing or intending to provide any 
financial assistance by wav of loans or advances or guarantees or 
reliefs or concessions to the sick industrial company may make an 
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application to the Board— 

(a) agreeing to an arrangement for continuing the opera¬ 
tions of the sick industrial company; or 

(b) suggesting a scheme for the financial reconstruction 

of the sick industrial company. 

( 2 ) The Board may, within sixty days of the receipt of the 
application under sub-section ( 1 ), pass such orders thereon as it 
may deem fit.”. 

10 . In section 20 of the principal Act, for sub-section (1), the follow¬ 
ing sub-section shall be substituted, namely: — 

“(1) Where the Board, after making inquiry under section 16 
and after consideration of all the relevant facts and circumstances 
and after giving an opportunity of being heard to all concerned 
parties, is of opinion that the sick industrial company is not likely to 
make its networth exceed the accumulated losses within a 
reasonable time while meeting all its financial obligations and that 
the company as a result thereof is not likely to become viable in fu¬ 
ture and that It is just and equitable that the company should be 
wound up, it may record and forward its opinion to the concerned 
High Court.”. 

11 . In section 21 of the principal Act,— 

(a) in the opening portion, for the words “in relation to an 
inquiry or scheme”, the words “for the proper discharge of the 
functions of the Board under this Act” shall be substituted; 

(b) in clause (a), for the words “an industrial company”, the 
words “a company” shall be substituted. 

12 . In section 22 of the principal Act,— 

(a) in sub-section (1), after the words “appointment of a 
receiver in respect thereof”, the words “and no suit for the recovery 
of money or for the enforcement of any security against the indus¬ 
trial company or of any guarantee fn respect of any loan, or 
advance granted to the industrial company” shall be inserted; 

(b) in sub-section (2), after the words “taken over or changed”, 
the words and figures “in pursuance of any scheme sanctioned under 
section 18” shall be inserted; 

(c) in sub-section (3), in the opening portion, for the words 
“During the period”, the words and figure^ “Where an inquiry 
under section 16 is pending or any scheme referred to in section 17 
is under preparation or during the period” shall be substituted. 

13. After section 22 of the principal Act, the following section shall 
be inserted, namely; — 


“22A. The Board may, if it is of opinion that any direction is 
necessary in the interest of the sick industrial company or creditors 
or shareholders or in the public interest, by order in writing, direct 
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the sick industrial company not to dispose of, except with the con¬ 
sent of the Board, any of its assets— 

(a) during the period of preparation or consideration of the 
scheme under section 18; and 

(b) during the period beginning with the recording of opinion 
by the Board for winding up of the company under sub-section 

(1) of section 20 and up to commencement of the proceedings 
relating to the winding up before the concerned High Court.”. 

14. In section 23 of the principal Act, in sub-section (1), in the 
opening portion, for the words “preceding five financial yearB”, the words 
"preceding four financial years" shall be substituted. 

15. After section 23 of the principal Act, the following section shall be 
inserted, namely: — 


"23A. ( 1) Without prejudice to the provisions of clause (a) of 
sub-section (1) of section 23, the Central Government or the Reserve 
Bank or a State Government or a public financial institution or 
a State level institution or a scheduled bank may, if it has sufficient 
reasons to believe that the accumulated losses of any industrial com¬ 
pany have resulted in erosion of fifty per cent, or more of its peak 
net worth during the immediately preceding four financial years, 
report the fact of such erosion to the Board. I 

(2) If the Board has, upon information received or upon its own 
knowledge, reason to believe that the accumulated losses of any 
industrial company have resulted in erosion of fifty per cent, or 
more of its peak net worth during the immediately preceding four 
financial years, it may call for such information from that company 
as it may deem fit, 

(3) Where the Board is of the opinion that an industrial com¬ 
pany referred to in sub-section (1) is not likely to make its net 
worth exceed its accumulated losses and meet all its financial obligations 
and that the company is likely to become increasingly non-viable 
in future, it may require by order an operating agency to inquire 
into and make a report with respect to such matters as may be specified 
iu tl>e order. 

(4) After consideration of the report of the operating agency, 
the Board may publish or cause to be published a notice in such 
daily newspapers as the Board may consider necessary, for sugges¬ 
tions and objections, if any, within such period as the Board may 
specify, as to why the company should not be wound up. 

(5) Whore the Board, after consideration of the relevant facts 
and circumstances and after giving an opportunity of being heard 
to all concerned parties, is of the opinion that the industrial com¬ 
pany is not likely to make its net worth exceed the accumulated 
losses within a reasonabie time while meeting al! its financial obli¬ 
gations and that the com piny, as a result thereof, is not likely to 
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become viable in future and that it is just and equitable that the 
company should be wound up, the Board may record and forward 
its opinion to the concerned High Court in relation to the company 
as if it were a sick industrial company and the provisions of sub¬ 
sections (2), (3) and (4), of section 20 shall apply accordingly. 

23B, On receipt of a report under sub-clause (i) of clause (a) 
of sub-section (1) of section 23 or under sub-section ( 1) of 
section 23A or upon information or its own knowledge under sub¬ 
section (2) of section 23A. the Board may call for any periodic in¬ 
formation from the company as to the steps taken by the company 
to make its net worth exceed the accumulated losses and the com¬ 
pany shall furnish such information.”. 

16. In section 25 of the principal Act, in sub-section (2), the words 
“or remand the matter to the Board for fresh consideration” shall be 
added at the end. 

17. In section 28 of the principal Act, in sub-section (2),— 

(a) in clause (cl), the word “or” shall be omitted; 

(b) in clause (e), the word “or” shall be inserted at the end; 

(c) after clause (e), as so amended, the following clause shall 
be inserted, namely: — 

“ (/) the sick industrial company and, in case of amalga¬ 
mation, the other company,”. 

18. In section 31 of the principal Act, the words “and no proceeding 
in respect of such industrial company shall lie or be proceeded with 
further before the Board” shall be added at the end. 

19. In section 32 of the principal Act, sub-section (3) shall be omitted. 


20. In section 33 ot the principal Act, for sub-section (2), the fol¬ 
lowing sub-section shall be substituted, namely: — 

“ (2) No court shall take cognizance of any offence under sub¬ 
section (1) except on a complaint in writing of the Secretary or 
any such other officer of the Board or the Appellate Authority or 
any such officer of an operating agency as may be authorised in this 
behalf by the Board or the Appellate Authority.”. 
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STATEMENT OF OBJECT S AND REASONS 

’{'lie Sick Industrial Companies (Special Provisions) Act, 1985 was enacted 
with a view to securing timely detection of sick and potentially sick industrial 
companies. Accordingly, the Board for Industrial and Financial Reconstruction 
(BIFKi was constituted and vested with powers for speedy determination of 
preventive ameliorative, remedial and other measures which need to be taken 
with respect to such companies. An Appellate Authority for Industrial and 
Financial Reconstruction (AA1FR) was also constituted. 

2. Several issues have arisen in relation to different provisions of the 
Ac/ and Ihe manner in which these provisions have facilitated the rehabilitation 
or the winding up of sick industrial companies. Based on a consideration 
ol these issues, a need has been felt to make certain amendments to the Act 
in order to quicken the process of revival of sick industrial companies and 
facilitate the smooth working of B1FR, 

3. The main features of the amendments proposed in the Bill are-— 

(a) jurisdictional amendments which redefine the category of the com¬ 
panies coming within the purview of the Act, and the options which art 
available for revival, rehabilitation or winding up of sick industrial 
companies; 

(b) amendments to enhance the effectiveness of BTFR; 

(c) amendments which seek to remove certain ambiguities *»<i 
strengthen internal coherence of the Act by redefining certain provisions 
which are clanficatory in nature, 

4, The Bill seeks to achieve the aforesaid objeeta. 


DALB1R SINGH. 


SUDRRSHAN AGAiWAE, 
Sit&nliny-GerttMil. 
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